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United States Court of Appeals for the 

District of Columbia 


1 Municipal Court of the District of Columbia 

No. 325520 j 

Universal Credit Company, a Corporation, Plaintiff 

vs. 

i 

General Credit, Inc., a Corporation, Defendant 

United States of America, j 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

| 

2 The Amended Declaration \ 

i 

Filed May 27,1936 j 

The plaintiff, Universal Credit Company^ a corporation 
duly organized and existing as such, and doing business, 
among other places, in the District of Colombia, sues the 
defendant, General Credit, Inc., a corporation, duly or¬ 
ganized and existing as such, and doing business in the 
District of Columbia, for that heretofore, to wit: on the 
7th day of June, 1933, the plaintiff herein was engaged in 
the financing of Ford automobiles on both wholesale and 
retail basis and in the conduct of such business became 
and was the owner and in possession of a certain Ford 
Tudor automobile, Motor No. 305931; that being such 
owner of such auto- and in the possession thereof, said 
plaintiff did on or about, to-wit: the 7th da!y of June, 1933, 
deliver said automobile to one J. R. Tyrrell, trading as 
Washington Motor Company, and engaged in the retail 
ington Motor Company, did accept said automobile as the 
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sale of Ford automobiles, under a certain trust receipt, by 
the terms of which the said J. R. Tyrrell, trading as Wash- 
property of the plaintiff herein and did agree to hold said 
automobile in his place of business and not to use or oper¬ 
ate the same, and return the same to the plaintiff herein 
upon its demand; that in and by said trust receipt said 
J. R. Tyrrell, trading as Washington Motor Company, did 
further agree not to sell, loan, deliver, pledge, or other¬ 
wise dispose of said automobile except upon the payment 
to the plaintiff herein of the sum of $420.00; that notwith¬ 
standing said trust receipt as aforesaid, which was in full 
force and effect, and without authority or consent from 
Universal Credit Company, the said J. R. Tyrrell, trading 
as Washington Motor Company, did on the 22nd day of 
June, 1933, enter into a conditional contract of sale with 
one Clark Harper, then employed by said Tyrrell, 

3 as bookkeeper, purporting to sell said automobile to 
said Harper on certain terms and conditions therein 

set forth; that on to-wit: June 22, 1933, said Tyrrell did as¬ 
sign his interest therein as vendor to General Credit Corpo¬ 
ration, then engaged in financing automobiles for said Tyr¬ 
rell and other retail automobile dealers; that notwithstand¬ 
ing said purported sale, to said Clark Harper, and assign¬ 
ment thereof by Tyrrell to General Credit Corporation, the 
automobile covered thereby was not delivered to said Har¬ 
per, as purchaser, but for a long time remained in the pos¬ 
session of said Tyrrell in his place of business and on dis¬ 
play in his showrooms; and the said Harper did not exercise 
the usual acts of ownership thereover; that thereafter, on, 
to wit: August 28, 1933, said General Credit Corporation 
took possession of said automobile under the provisions 
of said conditional sale agreement, as aforesaid, without 
right, as against the plaintiff, who was then the true owner 
of said automobile, and converted the same to its own use 
to the damage of the plaintiff to the extent of $420.00, be¬ 
ing the fair and reasonable value of said automobile at the 
time of said conversion. That thereafter and on or about 
the 28th day of February, 1935, the defendant herein was 
organized under the laws of the state of Delaware and 
purchased and had assigned and transferred to it, the 
Washington Branch of said General Credit Corporation 
in the entirety, including the liability herein set forth. 
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i 

i 

WHEREFORE said plaintiff brings this shit and claims 
judgment against the defendant herein ini the sum of 
$420.00, besides costs. i 

(Signed) STANLEY D. WILLIS 
Attorney for Plaintiff 
Metropolitan Bank Bldg. 

4 Demurrer to Amended Declaration 


Filed June 3,1936 

Now comes the defendant in the above entitled case and 
demurs to the amended declaration filed herein and as 
grounds therefor states as follows: 

1. The amended declaration alleges that the plaintiff is 
merely a lienholder and that plaintiff departed with pos¬ 
session for the ultimate purpose of making ja sale thereof. 

2. The said declaration does not state that the alleged 
taking of the property by the said defendant was with 
either actual or constructive notice or knowledge of plain¬ 
tiff’s lien or alleged ownership. 

3. The said declaration does not state that plaintiff’s al¬ 
leged lien was recorded. 

4. The said declaration does not state sufficient facts to 
constitute a cause of action. 

5. And for such other and further grounds as may be 
presented at a hearing of this demurrer. ! 


(Signed) ROBERT C. 


HANDWERK 


Attorney for Defendant. 

| 

Service of copy of the above demurrer acknowledged 
this 3rd day of June, 1936. 

I 

(Signed) STANLEY D. WILLIS 
Attorney for Plaintiff 

Order Overruling Demurrer 


Mins. 97, p. 359, 
July 6, 1936: 


Upon consideration of defendant’s demurrer to plain¬ 
tiff’s amended declaration herein, it is ordered that said 
demurrer be and the same is hereby overruled. 

i 

i 
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5 Defendant’s Plea 

Filed July 13, 1936. 

Now comes the defendant, by its attorney, and for a plea 
fo the plaintiff’s declaration and bill of particulars states 
as follows: the defendant admits that the plaintiff is a 
corporation doing business in the District of Columbia and 
that the defendant is a corporation doing business in said 
District; that the defendant had no knowledge of the plain¬ 
tiff being the owner and holder of a certain Ford Tudor 
automobile, Motor No. 305931, on, to wit, the 7th day of 
June, 1933, or subsequent thereto, and of its alleged de¬ 
livery to one J. R. Tyrrell, trading as Washington Motor 
Company, under a certain trust receipt; that the defen¬ 
dant had no knowledge of said trust receipt nor of the 
terms thereof; this defendant admits that J. R. Tvrrell 
trades as the Washington Motor Company and is engaged 
in the retail sale of Ford automobiles, and further admits 
that on the 22nd day of June, 1933, the said J. R. Tyrrell, 
trading as the Washington Motor Company, did sell said 
automobile to one Clark Harper, and that the said Tyrrell, 
trading as the Washington Motor Company, did, for value 
received, on, to wit, June 22, 1933, assign to the defendant 
herein a certain conditional sale agreement covering said 
transaction, under the terms of which defendant retained 
title to said automobile until its lien for the purchase money 
had been paid; that on, to wit, the 26th day of June, 1933, 
this defendant recorded a copy of the said conditional sale 
agreement in the office of the Recorder of Deeds for the 
District of Columbia; that thereafter, on, to wit, the 17th 
day of July, 1933, the plaintiff recorded in the office of the 
Clerk of the Circuit Court in Upper Marlboro, Maryland, 
its alleged trust receipt, but did not place said trust 

6 receipt of record in the District of Columbia; that 
on, to wit, June 22, 1933, this defendant obtained 

from the said Tyrrell, trading as the Washington Motor 
Company, a manufacturer’s certificate of origin, which said 
certificate evidenced that title was in said Tyrrell, trading 
as the Washington Motor Company without notice of any 
claim in plaintiff; the defendant admits that it later took 
possession of said automobile, but denies that said posses¬ 
sion was taken without right as against the plaintiff, but 
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i 

avers the fact to be that it had a prior right to possession; 
that defendant had no notice whatsoever of plaintiff’s al¬ 
leged claim, or title, and that defendant’s tit}e and lien was 
placed of record prior to that of plaintiff, j 

WHEREFORE, having fully answered, this defendant 
prays that plaintiff’s suit be dismissed with costs. 

(Signed) ROBERT C. HANDWERK 
Metropolitan Bank Building 
Attorney for Defendant. 

Demurrer to Defendant’s Plea 
Filed September 2, 1936 

Now comes the plaintiff, Universal Credit Company, by 
its attorney, Stanley D. Willis, and states that the plea of 
the defendant filed herein is bad in substance and in form. 
Among the points to be argued at the heading of this de¬ 
murrer are the following: 

1. That no defense to the plaintiff’s declaration is of¬ 
fered by said plea other than that the defendant herein had 
no notice or knowledge of the existence of the trust receipt 
on which the plaintiff’s right of action is predicated and 
in respect to which the Court has already ruled that the 
defendant was not entitled to any notice, j 

2. That said plea admits the transaction ito have been as 
alleged in the declaration of the plaintiff filed herein and 

that the defendant herein asserts its right as as- 
7 signee of one Terrell under a conditional contract 
of sale, by which said Tyrrell attempted to sell said 
automobile to one Clark Harper and that the defendant 
took possession of said automobile under said conditional 
contract of sale. 

3. And for other reasons and grounds to be assigned at 
the hearing hereof. 

(Signed) STANLEY! D. WILLIS 
Attorney for Plaintiff 
Metropolitan Bank Building. 

To Robert C. Handwerk, 

Attorney for Defendant, 


I 

i 


i 
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You will please take notice that I will set the aforegoing 
demurrer for hearing before Judge Cayton on September 
4, 1936 at 10 o ’clock A. M. 

(Signed) STANLEY D. WILLIS 
Attorney for Plaintiff , i 

I Metropolitan Bank Building. 

Service of copy acknowledged this 1st day of Septem¬ 
ber 1936. 

(Signed) ROBERT C. HANDWERK 
i Attorney for Defendant 

Order Overriding the Demurrer 

Mins. 100, p. 294, 

September 25, 1936: 

i Upon consideration of plaintiff’s demurrer, filed herein 
September 2, 1936, to defendant’s plea, it is ordered that 
said demurrer be, and the same is hereby overruled. 

Memo—Finding of the Court 

Mins. 101, p. 328, 

January 6, 1937. 

Come now the parties hereto and thereupon this cause 
being heard and submitted the court finds in favor of the 
plaintiff in the sum of Three hundred and eighty 
8 dollars ($380.00). 

Motion for New Trial 

Filed January 9, 1937 

The defendant in the above entitled cause moves the 
Court to vacate the finding entered herein on January 5, 
1937, and grant a new trial on the following grounds: 

1. The finding is against the evidence and the weight of 
the evidence. 

2. The finding is contrary to law. 

(Signed) JOSEPH T. SHERIER 
do ROBERT C. HANDWERK 
Attorneys for Plaintiff. 
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Service of a copy of the foregoing motion acknowledged 
this 9th day of January, 1937. 


(Signed) STANLEY D. WILLIS 
Attorney for Defendant . 


Order Denying Motion for New Trial and Entering 

Judgment . 


Mins. 101, p. 446, 
March 3, 1937: 


Come now the parties hereto, by their respective attor¬ 
neys of record, and the motion for a new trial being con¬ 
sidered it is ordered that said motion be and the same is 

i 

hereby overruled. 

WHEREFORE, it is considered that plaintiff recover 
of defendant the sum of three hundred and eighty dollars 
($380.00) interest from date and costs and have execution 
thereof. j 

I 

Objections and Exception of Defendant ip the Action 

of the Court j 

Filed March 8, 1937 I 

j 

The defendant objects and excepts to the action of the 
court in entering judgment in favor of the plaintiff 


9 (Signed) ROBERT C.i HANDWERK, 

do JOSEPH T. SHERIER 
Attorneys for Defendant 

i 

Service of copy of the above notice acknowledged this 
8th dav of March, 1937. 

’ i 

(Signed) STANLEY D. WILLIS 
Attorney for Plaintiff 

10 Endorsed: Filed Jun 5 1937 Municipal Court Dis¬ 
trict of Columbia 

United States of America, ss: 

The President of the United States, 

To the Honorable Ellen K. Raedy Jijidge of the Muni¬ 
cipal Court of the District of Columbia, j 

i 

i 


i 

i 


8 


GENERAL CREDIT, INC. VS. UNIVERSAL CREDIT CO. 


Greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Universal Credit 
Company, a corporation, plaintiff, and General Credit, Inc-, 
a corporation, defendant, No. 325,520, a manifest error 
hath happened, to the great damage of the said defendant 
as by its complaint appears. We being willing that er¬ 
ror, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the United States Court of Appeals for 
the District of Columbia, together with this writ, so that 
you have the same in the said Court of Appeals, at Wash¬ 
ington, within 20 days from the settling of the bill of ex¬ 
ceptions, or within such additional time after the expira¬ 
tion of the 20 days as the court below or a judge thereof 
for sufficient cause shall allow; that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Ap¬ 
peals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs 
of the United States should be done. 

WITNESS the Honorable George E. Martin, Chief Jus¬ 
tice of the said Court of Appeals, the 5th day of June, in 
the year of our Lord one thousand nine hundred and thirty 
seven. 

MONCURE BURKE 

(Seal) Clerk of the United States 

Court of Appeals for the 
District of Columbia. 

Allowed by 
CHARLES H. ROBB 
Associate Justice of the 
United States Court of Appeals 
for the District of Columbia. 

Endorsed: Filed Jun 5 1937 Municipal Court District 
of Columbia 



- 


I 

I 

i 

GENERAL CREDIT, INC. VS. UNIVERSAL CREDIT CO. 9 

11 Memo: Submission of BUI of Exceptions 
Mins. 106, p. 211, 

July 7, 1937: 1 

July 7, 1937: 

Come now the parties hereto by their respective attor¬ 
neys of record. Wherefore, the bill of exceptions taken at 
the trial of this cause is submitted to the court to be settled. 

j 

Memo: Signing of BUI of Exceptions 

Mins. 106, p. 326, 

August 9, 1937: 

| 

The court, having this day signed the bill of exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders same of record nunc prd tunc. 

i 

Assignment of Errors 

\ 

Filed June 17, 1937. | 

The plaintiff in error assigns for review Ion appeal the 
error committed by the trial court in holding that the 
dealer, the "Washington Motor Company, could not convey 
to the purchaser, Harper, nor to the pleaintiff in error, any 
better title to the automobile or the conditional sales agree¬ 
ment and notes than the dealer had thereto. 

(Signed) ROBERT C. HANDWERK, 
” JOSEPH T. SHERIER, 

Attorneys for Defendant. 

i 

Service of a copy of the foregoing assignment of errors 
acknowledged this 15th day of June, 1937. > 

(Signed) Wm. E. RICHARDSON 
” GEO C. SHItfN 

Attorneys for Plaintiff. 

i 

j 

i 

i 
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12 In the Municipal Court of the District of 

Columbia 

No. 325-520 

Universal Credit Company, a corporation, Plaintiff 
i vs. 

General Credit, Inc., a corporation, Defendant 

i 

Bill of Exceptions 

BE IT REMEMBERED, That the above entitled cause 
came on for trial before Judge Raedv in the Municipal 
Court of the District of Columbia, without a jury, on No¬ 
vember 5, 1936. 

Thereupon, the plaintiff, to maintain the issues on its 
part joined, offered testimony tending to prove as follows: 

Carroll M. Creamer, a witness called by the plaintiff, 
who testified that he was the assistant manager of the Uni¬ 
versal Credit Company branch at Washington, D. C., and 
was so employed by said company in June, 1933; that said 
company was engaged in the business of financing, on 
wholesale and retail plan, Ford automobiles, and in con¬ 
nection with its wholesale plan purchased from Ford Motor 
Company a certain Ford Tudor automobile, Motor No. 
305931, on the 7th day of June, 1933, paying therefor to 
the said motor company the sum of $420.00 and obtaining 
from it a bill of sale covering said automobile. The Uni¬ 
versal Credit Company in the prosecution of its business 
and its wholesale plan delivered the automobile to J. R. 
Tyrrell, trading as Washington Motor Company, a retail 
dealer in Ford automobiles, at Capital Heights, Maryland, 
under a certain trust receipt. At the time of signing the 
trust receipt, the dealer, J. R. Tyrrell, signed a note to 
Universal Credit Company in the sum of $420.00. A certi¬ 
fied copy of the bill of sale, trust receipt and note were re¬ 
ceived in evidence and a photostat copy of each of which 
said papers is attached hereto. 

The witness further testified that the automobile was 
delivered to Tyrrell for display and that plaintiff’s em¬ 
ployees or representatives checked said automobile peri¬ 
odically at the place of business of the said Tyrrell. The 
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said Tyrrell sold the automobile to one of his em- 

13 ployees, viz., Clarke Harper. j 

On cross-examination, witness testified that neither 
the bill of sale nor the trust receipt were recorded at the 
time defendant’s lien was created on June 22, 1933, but 
thought that the said trust receipt had been recorded some 
time later but could not remember the date, j The witness 
further testified that the dealer could sell the said automo- 
bile if he paid off the plaintiff company. 

James H. Strobel, a witness called by the plaintiff, testi¬ 
fied he was employed by the plaintiff in 1933 but is not so 
employed at the present time. In June, 1933, it was his 
duty, on behalf of plaintiff to check automobiles delivered 
to dealers under trust receipts and that pursuant thereto 
he did check the physical possession and presence of a 
Ford Tudor automobile Motor No. 305931 in the posses¬ 
sion of the dealer Tyrrell, at his place of business, Capitol 
Heights, Maryland, on the following dates, with speed¬ 
ometer showing mileage set opposite each date: June 20, 
1 mile; July 6, 6 miles; July 17, 8 miles; July 24, 10 miles; 
August 4, 10 miles, and August 21, 1933, jlO miles. He 
checked said automobile on the floor of dealer’s place of 
business. On the above mentioned dates the car was in the 
showroom of the dealer and that it was in a place where 
prospective purchasers could see the automobile. On cross- 
examination, he testified that he thought the speedometer 
was disconnected after 10 miles, and the car had no ap¬ 
parent use, except dealer might have drivep car downtown 
to show to somebody. 

Clarke Harper, a witness called by the plaintiff, testified 
he was employed in 1933 by the dealer Tyrrell trading as 
Washington Motor Company as clerk and that he kept 
books and was general handyman; that no bne but Tyrrell 
and himself worked in the office. He testified that Tyrrell 
handled most of the books himself. The trust receipt in 
question was exhibited to the witness and he stated that 
he did not know whether he had seen it before but that he 
had seen others like it. He testified that he did not recog¬ 
nize the motor number on the trust receipt. He further 
testified that Tyrrell put his contracts through the 

14 General Credit Company; that people bought cars 
from Tyrrell and the General Credit Company dis- 


i 
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counted notes for Tyrrell. On June 22, 1933, he purchased 
from J. R. Tyrrell the Ford Tudor automobile, Motor No. 
305931, and executed as purchaser thereof, a conditional 
contract of sale and installment note to said J. R. Tyrrell. 
Pavments on the car were made bv Tvrrell with monev due 

W WWW 

the witness and witness had a whole lot more money com¬ 
ing to him from Tyrrell than the payments on the car. He 
further testified that he and Tyrrell used the automobile 
for business purposes and that he, Harper, used the auto¬ 
mobile all the time and that he remembered he had dealer’s 
tags on the automobile which had been issued to the dealer 
by the Commissioner of Motor Vehicles for the State of 
Maryland. He further testified that he used the automo¬ 
bile to go from his home, 526 7th St., N. E., to his place of 
employment at Capitol Heights, Maryland. The automo¬ 
bile was checked as testified by witness Strobel in the pos- 1 
session of dealer. Later the car disappeared and witness 
learned that it had been taken by the General Credit Corpo¬ 
ration, and that he was not in the car when it was taken. 
The witness never applied for registration tags for the 
automobile in the District of Columbia until September 11, 
1933 

On cross-examination, he testified that he had not seen 
the trust receipt. 

Prior to the trial, the parties stipulated that the value 
of the automobile at the time of re-possession by the de¬ 
fendant on August 28, 1933, was $380.00 

By the records of office of the Director of Motor Vehicles 
and Traffic, it was shown that on Sept. 11, 1933 Clarke 
Harper made application for certificate of title to Ford 
automobile, Engine No. 305931, and that certificate of title 
No. 244547 was issued to him; that certification issued by 
the Commissioner of Motor Vehicles for the State of Mary¬ 
land under date of June 8, 1933 to Washington Motor Co., 
was surrendered to Director of Motor Vehicles and Traffic 
for the District of Columbia, on the 11th day of Sept., 1933. 
On September 14, 1933, application for certificate of title 
was made bv defendant and title certificate No. D3107 is- 

w 

sued to it. Photostat copy of the conditional sale agree¬ 
ment, with assignment and acknowledgment cover- 
15 ing the automobile sold by the Washington Motor 
Co. to Clarke Harper, and assigned to the defendant 
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herein, was filed on the 11th day of Sept., jl933 with the 
Director of Motor Vehicles and Traffic for |he District of 
Columbia. All the foregoing papers were received in evi¬ 
dence except certificate of title to Harperj and General 
Credit Corp. and copies thereof are attached hereto. Copy 
of Commonwealth of Pennsylvania’s surrender of defen¬ 
dant’s title covering the automobile was received in evi¬ 
dence without objection and copy thereof is attached 
hereto. j 

The defendant, to maintain the issue on its part joined, 
offered testimony tending to prove the following: 

Pettus A. Kincannon was called as a witness for the de¬ 
fendant and testified that he was in 1933 erhployed as col¬ 
lector and adjuster of the defendant company; that the 
defendant company was the owner of a certain conditional 
sales agreement dated June 22, 1933, covering the Ford 
Tudor automobile purchased by Clarke Harper from J. R. 
Tyrrell, trading as the Washington Motor Ci>., which agree¬ 
ment was secured by an installment note of same date, pur¬ 
chased bv the defendant from the dealer, Tvrrell. Witness 
identified the conditional sales agreement &nd installment 
note which were received in evidence, copies of which are 
attached hereto. The purchaser, Harper, defaulted in pay¬ 
ment of the August 22, 1933, installment due on the con¬ 
tract and note and that on August 28, 1933, about 3:30 or 
4:30 in the afternoon, just about a block from Harper’s 
house on 8th St., N. E., in Washington, B. C., he re-pos¬ 
sessed the automobile for the defendant. No one was in 
the car at the time. He further testified that shortly after 
defendant purchased the conditional sales contract and 
installment note from Tyrrell, if obtained from him a certi¬ 
fication bv the Commissioner of Motor Vehicles for the 
* 

State of Maryland that application for a certificate of reg¬ 
istration had been made by the dealer, \idth assignment 
attached thereto. Witness testified that the assignment 
was later acknowledged before a notary public in order for 
defendant to get re-possessed title. He further testified 
that defendant had Harper make application for title in 
his name in order for the defendant to get a re-possessed 
title. j 

Robert E. Rutledge, a witness testified that at the time 
of the purchase of the conditional sales agreement and in- 
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stallment note he was resident manager of the de- 
16 fendant; and that he was familiar with the transac¬ 
tion in question; that the defendant purchased the 
conditional sales agreement and installment note from 
the Washington Motor Co., and so identified check of the 
defendant for $400.00 payable to Tyrrell, trading as the 
Washington Motor Co., covering purchase price of the 
conditional sales agreement and installment note. At time 
of purchase defendant had no notice of existence of any 
prior liens against the automobile. The check was received 
in evidence. Witness identified the certification of the 
Motor Vehicle Commissioner of the State of Maryland and 

mt 

the assignment thereon, and testified that same had been 
procured from Tyrrell at the time of the purchase by the 
defendant of said conditional sales agreement and note. 
He further testified that he did not check delivery of the 
automobile into the possession of Clarke Harper and that 
there was no investigation other than to obtain possession 
of the certificate of the Motor Vehicle Commissioner of the 
State of Maryland. He further testified that after the car 
had been re-possessed by the defendant it was sold for the 
sum of $380.00 and that the defendant sustained a loss of 
approximately $40.00 or $50.00. The conditional sale 
agreement from Clarke Harper was recorded in the office 
of the Recorder of Deeds for the District of Columbia on 
June 26, 1933. 

He testified upon cross-examination that when the de¬ 
fendant sold the car after it had been re-possessed, it had 
to make up a re-possessed title and that it was then when 
Harper’s application for certificate of title and the assign¬ 
ment of the certificate of the Motor Vehicle Commissioner 
of the State of Maryland were acknowledged. He also 
identified application and re-possessed title filed by the 
defendant with the Dept, of Vehicles and Traffic for the 
District of Columbia covering the said car in question. He 
further testified that it was the practice of the defendant 
to check up on automobiles financed by it. 

By stipulation of the parties it was agreed that a copy 
of the conditional sales agreement dated June 22, 1933, 
with an assignment to defendant and acknowledgment 
thereof, were recorded in the office of the Recorder of 
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provisions of the law, make such disposition of the vehicle as Seller sees fit. or may sell It. wilor 
without notice, either at public or private sale, and if a loss is sustained in the resale of the vest. 
Buyer shall Immediately pay to the Seller the entire amount unpaid at the time of repossession, same 


krs if^ jb. Vv,..t jm 




ing price of the vehicle. Buyer agrees to pay 10 fe of the note or any installment thereof for ea 
incurred in collecting any sums owing hereunder and not paid at maturity. The waiver of a 
fault shall not operate as a waiver of successive defaults. 

This writing constitutes the entire contract between the parties, there being no warrant 
representations of any character, except as set forth herein. Buyer hereby waives notice of any 
ment of this contract. This agreement shall be binding upon and enure to the benefit of the 
executors, administrators, successors and assigns of the paities^syeto. 

Buyer do not sign unless you have actually received - 

Motor Vehicle, since ky doing so you might place u 

yourself la the position of being a party to a fraud, bityek_ ' 


I i. 

II 
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if Uaod Vduck, Ffl in This Cwtift si » 

The within named ear was taken fax trade from___ t _ 

make, or on a need_ 'Vht fh was takes is 

model -Serial No- xSHHl __ 193__ on which ns 

of —-by the undersigned dealer. ****** 

SH??***' * inc * bein* takes is trade by the undersigned dealer, has 

Number of new three-Motor overhauled_ 

Motor rebuilt . . New ^ job 


—-—■ ..- ■ .. . y aaaa [inr 

State if this Used Vehicle was sold under the terms of a Guarantee to 

THIS ASSIGNMENT MUST BE EXECUTED BY DEALER 



. FOR VALUE RECEIVED, receipt wher eof Is hereby acknowledged, the understated 
**»**». transfers and sets over unto GENERAL CREDIT CORPORATION, its — 
within contract, and note or notes mentioned therein, and all right, title and interest fat and - 

erty therein described and all moneys due and to become due »n ri all rights en d remedlM. 
contract, with power in said assignee to assign the ume and either in assignee’s owaMuttw fa, Tr ™ 
signed’s name take all such legal proceedings or otherwise as undersigned might have taken save £ 
assignment. To induce the said corporation to discount or purchase said 
undersigned warrants that the within contract and note or notes, mentioned therein 
the description of the property delivered to the buyer therein named, the amount of the 
amount of tne initial payment made to the undersigned by the buyer in fiARW and nSTSm- 
(except as specifically shown in said contract), the amount allowed by undersigned for any 
taken in trade, and that no part of the down payment was loaned to the buyer by the 
that said property is new and unused (unless otherwise stated in said contract). The 
further represents and warrants that if such contract, note or notes Incorrectly states the foe 

other facts, that the undersigned will upon demand repurchase the within contract, note____ 

tioned therein from the GENERAL CREDIT CORPORATION and pay it in CASH the equal to the 

entire unpaid balance due upon the within contract, note or notes mentioned therein. The unde * 
agrees that neither repossession of said property fr om buy *- “yp f|r* nor failure to file 

ord thimcontract when required by law (it oeiog the duty of the undersigned to file or record the_ 

tract), shall release undersigned from the obligation of this assignment and guaranty. The — 
also warrants that at the time of entering into said contract, the title to the amid property was Tested in 
the undersigned free and clear of all liens and encumbrances and that the undersigned now baa the right 
and power to assign such title by this assignment. The undersigned represents that buyer to over 
twenty-one yean of age, that he has a good reputation, that he believes buyer is financially able to pay 
the money obligation of said contract, that buyer will not use or permit the use of said piup ar ty in 
violation of any laws and warrants that the representation on the buyer's statement are true. GENERAL 
CREDIT CORPORATION is hereby authorized to correct any and all patent error s in said 

This contract and assignment have been filed ( 

IN WITNESS WHEREOF, said undersigned has hereunto subscribed hb, its or their : 

«... -a-_j-a 

DEALER g_ * /?_> ' «ua if 

^MPORTAN^^^f trams cti ow cownfad Vahid# fill fat data at top of this i 

State of...) 

County of...J." 

On......193..?. personally appeared before me- 


-19S- 


(L. 8.) 


ACKNOWLEDGMENT 


to me known to be the individual/individuals described in and who executed the Conditional Sale 
tract on the reverse side hereof and severally acknowledged that he/they signed and sealed the 
his/their free and voluntary act and deed, for the use and purposes therein mentioned 

IN WITNESS WHEREOF, I have hereunto set say hand and affixed my pfifris 1 seal, the day 
year in this certificate above written. (b) JULIUS H . laBRS 

(Notarial Seal) 


Notary Public in and for.- 


In the following atatca an acknowledgment and/or affidavit fa _ 

Idaho. Iowa. Kentucky. Maine. Michigan. Mtaoouri. Nebraska. Naw Kampahire. New Mexico. North 
Dakota. South Carolina. Wyoming 


Diatrict of 


< 
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Send application properly filled oat with check to the Department 
of Vehicle* and Traffic. 


NOTICE TO THE APPLICANT I 

1. Fee of $1.00 hto ww im p t ay ndi appli cat ion for certificate of title. Do not 
Mod postage stampe or c ur rency. Make chec k or money order payable to the 
Collector of Taxes. 


2. Use ty pewr i ter or print in ink hi filling oat this blank, and fill in every 
item. Every application most be signed in ink and verified before a perso n auth¬ 
orised to administer oaths. The name should be written plainly, so that anyone 
am reed it without difficulty. 


2. The gross weight which includes manufacturer's rated ca r r yin g capacity plus 
weight of ~hsrrr. body, end cab must be given for all commercial vehicles. 

4. Extreme cere should be taken in stating correct SERIAL AND ENGINE 
NUMBERS. All motor vehicles or traders are identified by these numbers only. 
Inspect the vehicle itself for this information before filling out blank. Engine number 
is found on plate or stamped (cut in) on engine. Do not confuse engine number 
with casting date and part numbers which are in raised figures. Serial number is 


usoaDy found on footboard, dash, or frame. If you are in doubt as to the serial 
or numbers, have motor vehicle or trader examined at a reputable garage, 

motor dub, or dealer selling that make of motor vehicle or trailer. 

6. If motor vehicle or trailer is purchased new, manufacturer’s certificate must 
Mvwptwj app lication duly assigned. If purchased in a State that has a title law, the 
Certificate of Titj^ from such State must accompany application. If purchased in e 
State that does lbt have a title law, a receipted bill or bill of sale, sworn to by 
ssricn~r Siler), swust accompany applica t ion. 

& If trircumsCkncea are such as to make it impossible to obtain receipted bill or 
bill of aal£tben applicant shall furnish such information under oath as the Director, 
in bis dis^rction,%sy require. 

7. The Certificate of Title need not be carried in the vehicle. It should be kept 
m a secure place ue are other valuable documents, since after once issued, its posses 
•km wdl be norrAsrj to pr tfp title, and its presentation necessary to sell a motor 

<£*£**"- r 
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THIS CERTIFICATE MUST BE ASSIGNED TO THE PURCHASER AND FOR. 
WARPED TO THIS OFFICE FOR THE PU RCH A SER ’S CER I 1PICA TE OF TITLE 

Commissioner of Motor Mshicles 

STATE OF MARYLAND 

CERTIFICATE FOR A NEW MOTOR VEHICLE 

IMUCD ONLY TO MANUFACTURnW. DCALERS OR DWTRIEUTORS 

/, £ ^Austin Baughman , (Commissioner of Motor Vehicles of the State 
of Maryland, Do Herely pursuant to the provisions of Article $6 of 

the Acts of the (general Assembly of eTKjpryland passed at the session of 1927, 
that an application has been made to me as by said Act prescribed for a 
Certificate of Registration 6f a motor vehicle as follows: 



F03S 7.SS013 1933 40-393931 31 

1A SHCCTO 3 MOTOR CO 
CAPT«BEIGHTS V |D 

0-234322 

I Do Farther Certtfy, that I have used reasonable diligence in, ascertaining whether or 
nottkefods stated tn mid application for a Certificate of Registration art true, and that I am 
satisfied that the applicant is the lawful owner of the abovedescribed motor vehicle or is otherwise 
entitled to hose the same registered in his name. 

Wherefore, I do hereby certify that the above named applicant has been duly registered he 
my office as the lawful owner 0] the above-described motor vehicle, or is otherwise entitled to hose 
the same registered in his name. 

As Witness, my hand and the seal of my office. 


x 
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p wmci or Columbia ’’Ss^oSSSTm^Ik-^m 

fcrWWp *'^ DEPARTMENT of VEHICLES AND TRAFFIC ?c“ w cau ^7 TU “ 

TO BE USED WHEN VEHICLE HAS SEEN REPLEVIED, CONFISCATED. f 1/ 
REPOSSESSED. Oft SOLD UROUt MECHANICS UEN > (/ 

Application for a Certificate of Title for a Motor Vehicle or Trailer 

*• 1 -the owaeria) of th- foOowtaKtecribed * 

bCT * b7 “*** * PP “ C * <l00 ^ <* title for aaaa. and for that purpoee J 

o 

E Roaideorw addme---- 

x Buoinow oddio..70X RjU..Px<lc-o .Wk»hiac!toJU..J&.. C.. \ M 

X “ jr 

*- Owmt'» occupation or Imwmw . Alto Finanno....V \j>T 


V^V> 


-.7\. .V> 


_2oni- K&vm^ Mod^..;j_^.„... B odr-Xtt^or.....^ .—t 


C MoUv* power 
7. Bt«iMW«r 
X Kind of Urn. 

ia ohwiromm 


.. Serial No. 


No. 305951 


Mpand with ..JOG... It on, how? .. . ---- a 

(T<*rw m wi umf nai. pl i n n a m e, w i a g lo w 2 i 

Kind of whoeH -Make of hrarfUffbU .Tilt r«JT...* I 

. m _._. _■ __ ■ __.. - 1 


I w t — i of nay prhrato a w bar or 
ia Ideatifjriac vehicl#_ 


- Haanfnetomr’a rated capa cit y .... 

or nay peculiar chnrarteriatka of body draign. rtc, which any 


1L Date 


Replevied ... ... 


Contented... 


S^n..-.rt n 


Bold under BMchaaie’a lien... 



From Clariro Har por ... 

Add me ... 526-.7tn 3t» W. E«.. 


IX Occupation of former owner .CXsdc....... __..... .. ^ 

IX Why war thia echlrte «W?.f f)Q 

(Ww.iMn>we T ei«wwuiee»eiiawei lieeaneemveaiHi “ 

- —..paid . h • 


14. If aold at public anctioa or by U. 8. lfanhal by a 
of order of court....... 


writ of fieri 


fari$£«i jbXt biatoiy^f^aao and lUach krtiSed copy 


V*» 

■ .a.....■•■• .• ........... • 


•a -ee (OYXM) 
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UNIVERSAL CREDIT COMPANY 
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H. RICHARD STICK EL 
Dlreotor - Bureau of Motor Vehicles 
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GENERAL CREDIT, INC. VS. UNIVERSAL CREDIT CO. 

Deeds for the District of Columbia on the 26th day of June, 
1933. 

There was received in evidence the certification of the 
Motor Vehicle Commissioner of the State of Maryland and 
the assignment and acknowledgment attached thereto, 
copies of which are attached hereto, as aforesaid. 

BE IT REMEMBERED that at the trial of the 
17 above entitled cause counsel for the defendant then 
and there prayed the court and now prhvs the court 
to sign and seal this Bill of Exceptions in v^hicli is accu¬ 
rately set forth the substance of all the evidence given at 
the trial, and at the request of said counsel the same is ac¬ 
cordingly signed and sealed and made a part of the record 
in this cause, this 9th day of Aug., 1937. 

ELLEN K. RAEDX 
Judge | 

i 

Settled by counsel this-day of Aug., 1^37 

/s/ ROBERT C. HANDWERK 
/s/ JOSEPH T. S^ERIER 
Attys. for Defendant. 

Wm. E. RICHARDSON 
GEORGE C. SHINjN, 

Attys. for Plaintiff . 

j 

(Here follow photostats marked pages 18 to 26, inclusive.) 


i 

i 


: 


i 


i 

I 
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GENERAL CREDIT, INC. VS. UNIVERSAL CREDIT CO. 


27 Designation of Record «| 

Filed June 17, 1937. I 

The Clerk, in preparing the record on appeal in the above 1 
entitled cause, will please include the following: m 

1. The amended declaration. f| 

2. The demurrer to the amended declaration. ?! 

3. The order overruling the demurrer. ;J 

4. The plea to the amended declaration. 1 

5. The demurrer to the defendant’s plea. 1 

6. The order overruling the demurrer to the plea. i 

7. Memorandum of trial by court without a jury. «J 

8. Motion of defendant for finding in its favor. j 

9. The finding in favor of the plaintiff. I 

10. The motion of the defendant for a new trial. j 

11. The order denying that motion and entering judg- 1 

ment for the plaintiff. I 

12. Objections and exception of the defendant to the ac¬ 
tion of the court. 

13. Writ of error from the United States Court of Ap- j 

peals for the District of Columbia. ] 

14. Memorandum of submission and settlement of bill of '! 
exceptions and order making the same part of the record 

on appeal. 

15. This designation and the assignment of errors. 

(Signed) ROBERT C. HANDWERK 
“ JOSEPH T. SHERIER, 

Attorneys for Defendant. 

28 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 27, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 325,520, wherein Universal Credit 
Company, a corporation is plaintiff, and General Credit, 
Inc., a corporation, is the defendant, as the same that re¬ 
mains upon the files and of record in said Court. 




27 


i 


GENERAL CREDIT, INC. VS. UNIVERSAL CREDIT CO. 

I 

'i 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of Sept. 1937. 

BLANCHE N$FF 

(Seal) Clerk . 

Endorsed on Cover: No. 7033. General Credit, Inc., a 
Corporation, Plaintiff in Error, vs Universal Credit Com¬ 
pany, a Corporation. United States Court of Appeals for 
the District of Columbia Filed Sep 1—1$)37 Moncure 
Burke, Clerk ! 
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United States Court of Appeals 


For the District of Columbia. 


April Term, 1937. 


No. 7033. 


General Credit, Inc., A Corporation, 
Plaintiff m Error , 


Universal Credit Company, A Corporation. 


BRIEF FOR PLAINTIFF IN ERROR. 


Robert C. Handwerk, 
Joseph T. Shebieb, 

Attorneys for Plaintiff in Error . 
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In the 


j 

I 

United States Court of Appeals 

For the District of Columbia. 

I 

April Term, 1937. 

' I 


No. 7033. 


General Credit, Inc., A Corporation, 
Plaintiff in Error , 


vs. l 

i 

i 

Universal Credit Company, A Corporation. 


STATEMENT OF CASE! 


By its amended declaration, the defendant in error 
sought to recover $420.00 as damages jfor the conver¬ 
sion of a Ford automobile. It appealed that the de¬ 
fendant in error, a concern engaged in the business of 
financing the purchase of automobiles (K., p. 10), being 
the owner and in possession of the automobile, de¬ 
livered it to one Tyrrell, trading as the Washington 
Motor Company, a retailer of automobiles in Capitol 
Heights, Maryland (R., p. 10), taking from him an in¬ 
strument designated as a trust receipt* by the terms of 
which the dealer accepted the automobile as the prop¬ 
erty of the defendant in error and agreed to hold it, 
not to use it, and to return it upon demand. The in- 
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strament further provided that the dealer would not 
sell, loan, deliver, pledge, or dispose of the automobile 
except upon payment to the defendant in error of the 
sum of $420.00. (R., p. 22.) Notwithstanding the pro¬ 
visions of this trust receipt, the automobile was de¬ 
livered to the dealer and, with the knowledge and con¬ 
sent of the defendant in error, exhibited in his show 
room for sale to the public generally. (R., p. 11.) The 
defendant in error had no objection to a sale of the car 
by the dealer, provided the latter paid the amount due 
the defendant in error. (R., p. 11.) The trust receipt 
was not recorded, and the plaintiff in error had no 
knowledge of its existence. (R., pp. 11,14.) 

The dealer, without satisfying his indebtedness to 
the defendant in error, sold the automobile to one 
Harper (who had no knowledge of the claim of defend¬ 
ant in error (R., p. 12)), and took from him the usual 
conditional bill of sale. (R., p. 12.) By this instru¬ 
ment, title to the car was not to pass to the purchaser 
until the dealer had been paid the agreed purchase 
price. The dealer thereafter, for value, sold and trans¬ 
ferred this conditional sales agreement and the install¬ 
ment note secured thereby to the plaintiff in error. 
(R., p. 13). At the time of the latter transaction, the 
plaintiff in error had no notice, actual or constructive, 
of the existence of the aforesaid trust receipt issued 
by the dealer to the defendant in error. (R., p. 14.) 
The purchaser, Harper, having defaulted in the pay¬ 
ment of his note, the plaintiff in error repossessed the 
automobile, as authorized by the conditional sales 
agreement. (R., p. 13.) 

The undisputed material facts, as disclosed by the 
testimony, are as above stated. 

At the close of the case, the plaintiff in error moved 
the court for a finding in its favor. The judge held 
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the case under advisement for a considerable period 
of time and finally found for the defendant in error. A 
motion for a new trial was denied and judgment en¬ 
tered for the defendant in error in the sum of $380.00, 
the admitted value of the car at the date it was repos¬ 
sessed by the plaintiff in error. The court below held 
that, since title to the car was retained by the defend¬ 
ant in error under the trust receipt, the dealer could 
not transfer to the purchaser any better title than he 
himself had, nor could he transfer to the plaintiff in 
error title to the purchaser’s conditional bill of sale 
and installment note. To this ruling of the court, the 
plaintiff in error objected and excepted, and, upon such 
exception, bases the following assignment of error: 

I 

The plaintiff in error assigns for review on 
appeal the error committed by thb trial court in 
holding that the dealer, the Washington Motor 
Company, could not convey to the purchaser, 
Harper, nor to the plaintiff in eifror, any better 
title to the automobile or the conditional sales 
agreement and note than the dealer had thereto. 

i 

i 

ARGUMENT. I 

i 

i 

From the foregong statement, it is obvious that the 
only question presented is one of law, i.e., whether or 
not the defendant in error, under thje circumstances 
disclosed by the record, was estopped |to assert title to 
the automobile against the plaintiff; in error as a 
holder in due course, for value and without notice, of 
the conditional sales agreement and installment note 
executed by the purchaser. 

i 

The question here involved was considered by the 
Supreme Court in Commercial National Bank v. Canal 


I 
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Louisiana B. & T. Co., 239 U. S. 520. It there appeared 
that on December 9, 1912, Dreuil & Co., the holders of 
bills of lading for certain bales of cotton, pledged the 
bills with the Canal Louisiana Bank to secure certain 
promissory notes for money advanced. On December 
13, 1912, the bills of lading were withdrawn from the 
Canal Louisiana Bank on trust receipts, which required 
Dreuil & Co. to deliver to the bank the shipping docu¬ 
ments or warehouse receipts representing the goods 
within one day from the receipt thereof and provided 
that no title should pass to Dreuil & Co. except as 
trustee for the bank and except to receive the avails 
thereof or the documents therefor for the account of 
the bank. Dreuil & Co. surrendered the bills of lading 
to the railroad, obtained the cotton and stored it with 
a warehouseman, receiving negotiable warehouse re¬ 
ceipts therefor which, on December 17,1912, Dreuil & 
Co. pledged to the Commercial Bank as security for 
their notes. The question for decision was whether 
the rights of the Canal Louisiana Bank, the holder of 
the original trust receipts, were superior to those of 
the Commercial Bank, which advanced its money on the 
warehouse receipts. 

In holding that the Commercial Bank was entitled to 
priority over the Canal Louisiana Bank, the Supreme 
Court said: 

“ It is a familiar rule that one who has no title 
to chattels cannot transfer title unless he has the 
owner’s authority or the owner is estopped. 
. . . It follows that, in the absence of circum- 

I stances creating an estoppel, one without title can¬ 
not transfer it by the simple devise of warehous¬ 
ing the goods and endorsing the receipts. But if 
the owner of goods has permitted another to be 


clothed with the apparent ownership through the 
possession of warehouse receipts, negotiable in 
form, there is abundant ground for protecting a 
bona fide purchaser for value to whom the re¬ 
ceipts have been negotiated. . . . To repeat, 
it was the negotiation of the receipts that consti¬ 
tuted the breach of the trust. Blit after the Canal 
Louisiana Bank had allowed Dreuil & Co. to be 
clothed with apparent ownership, through posses¬ 
sion of the receipts, it cannot be heard to question 
the title of a bona fide purchaser for value to whom 
they had been negotiated. ’ ’ 

i 

In Handy v. C. I. T. Corporation, decided by the 
Massachusetts Supreme Judicial Court on June 27, 
1935, and reported in 101 A. L. R. 447, the effect to be 
given an unrecorded trust receipt in hll respects simi¬ 
lar to the instrument here involved was under consid¬ 
eration. The court treated the transaction as one be¬ 
tween the agent of an undisclosed principal and a bona 
fide purchaser for value. In the course of the opinion, 
the court said: 

j 

“The evidence in the case at bar warrants the 
conclusion that the contractual relationship be¬ 
tween the defendant and Stiles under the instru¬ 
ment signed by the latter is to some extent that of 
principal and agent. The defendant, as owner, 
authorizes the sale of the autoinobile on certain 
conditions and leaves possession of the automobile 
in the hands of Stiles as its agent. The sale by the 
dealer is made by him as agent of an undisclosed 
principal. The fact that the principal does not en¬ 
joy all the gains or suffer the looses of ownership, 
such as any profit or loss realize^ upon the sale as 
compared with the purchase price, does not de¬ 
stroy the agency relationship but merely defines 
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its limits. The finance company and the dealer 
each has manifested its consent that the dealer, on 
behalf and subject to the control of the finance com¬ 
pany, take possession of the automobile and sell 
it.” 

The conclusion reached was that the rights of the 
bona fide purchaser for value without notice were su¬ 
perior to those of the holder of the trust receipt. 

In Jones v. Commercial Investment Trust, 64 Utah 
151, 228 Pac. 896, the same result was reached as in 
the Handy case, supra. 

, See also, to the same effect, Commercial Acceptance 
Trust v. Bailey, 87 Cal. App. 117, 261 Pac. 743; Bcmer 
v. Commercial Credit Co., 163 Wash. 210, 300 Pac. 1049; 
Western States Acceptance Corporation v. Bank of 
Italy, 104 Cal. App. 19, 285 Pac. 340; National Bond & 
Investment Co. v. Shirr a, 255 Ill. App. 415. 

In the case of Boice v. Finance & Guaranty Corpora¬ 
tion, (Va.) 102 S. E. 591, 10 A. L. R. 654, it was held 
that the title of a purchaser of an automobile from a 
retail dealer for value and without actual notice of a 
recorded conditional sales agreement was superior to 
that of the holder of the lien, where the latter per¬ 
mitted the dealer to indiscriminately offer the automo¬ 
bile to the public for sale. 

The same conclusion was reached in the similar case 
of Gump Investment Co. v. Jadcson, 142 Va. 190, 128 
S. E. 506, which also involved a recorded lien. 

If the trust receipt in the instant case be regarded as 
a conditional sales agreement or a chattel mortgage, 
then under Sections 546 and 547 of the District of Co¬ 
lumbia Code (1924) it is ineffectual to give notice to 
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subsequent bona fide purchasers unless recorded as 
therein provided. Meyer Herson A'dto Sales Co . v. 
FaunJchauser, 62 App. D. C. 161. 

\ 

I 

i 

i 

CONCLUSION. 

i 

i 

It is respectfully submitted that the judgment of the 
court below was erroneous and should be reversed. 

Robert C. Haitowebk, 
Joseph T. Sherier, 
Attorneys for Plairdiff in Error. 
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flHntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 

i 

April Term, 1937 


No. 7033. 

. j 

! 

" 


General Credit, Inc., a Corporation, Appellant, 

\ 

i 
! 

Universal Credit Company, a Corporation, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS; 

I 

The questions considered by the Coiirt below and 
upon which this Court must pass are jnore complex 
than indicated in appellant’s brief. The Ford auto¬ 
mobile which is the subject of this controversy was de¬ 
livered to the dealer, J. R. Tyrrell, trading as the 
Washington Motor Company, under Circumstances 
which made the transaction a true or typical trust re¬ 
ceipt case. (R. 10.) 
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Harper, who purchased the car from Washington 
Motor Co., was not a bona fide purchaser for value as 
to whom any instrument would have to be recorded 
under either Section 546 or Section 547 of the Code. He 
testifies (R. 12) that Tyrrell (Washington Motor Co.) 
owed him money and that Tyrrell made the payments 
on the car with the money due witness. It also appears 
from his testimony (R. 11-12) that Harper, the pur¬ 
chaser, was at the time employed by Tyrrell as a clerk 
and bookkeeper and was the only employee working in 
the office. He was shown the trust receipt and said that 
he did not know whether he had seen this particular 
receipt, that he did not recognize the motor number, 
but he had seen other receipts like it. 

When the car was delivered to Tyrrell he obtained a 
Maryland registration and procured Maryland dealer’s 
tags, which remained on the car until it was seized by 
the defendant on August 28, 1933. (R. 12.) 

The evidence shows that from the time the auto¬ 
mobile was delivered to Tyrrell on June 7, 1933, it was 
kept each day on the floor at his place of business in a 
place where prospective purchasers could examine it. 
The car had no apparent use and was checked by Uni¬ 
versal Credit Company representatives on the follow¬ 
ing dates with the speedometer showing the mileage set 
opposit each date: (R. 11) 


June 20 

1 Mile 

July 6 

6 Miles 

July 17 

8 “ 

July 24 

10 “ 

August 4 

10 “ 

August 21 

10 “ 


It further appears that no application for either a 
Maryland or District of Columbia license was made by 
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Harper as purchaser until September 11, 1933, after 
the car was repossessed by defendant. I No acknowl¬ 
edgment of any assignment of the Maryland dealer’s 
registration to Harper, the alleged purchaser, was 
made until after such repossession. Kin^annon, a wit¬ 
ness for the defendant, testified (R. 13) that General 
Credit, Inc. did not obtain the certificate! of Maryland 
title from Tyrrell, with assignment to Harper, until 
after it purchased the conditional sales contract. 

Rutledge, resident manager of the defendant, testi¬ 
fied (R. 14) “that he did not check delivery of the auto¬ 
mobile into the possession of Clarke Hamper and that 
there was no investigation other than to obtain posses¬ 
sion of the certificate of the Motor Vehicle Commis¬ 
sioner of the State of Maryland.” 

When the Maryland dealer’s certificate was offered 
in evidence it bore an undated assignment to Harper, 
acknowledged before a notary on September 11, 1933. 
Counsel for the appellant argued at the tipial of the case 
that the only question involved was the legal question 
raised in his assignment of error and brief in this 
Court. Counsel for appellee contended that the alleged 
purchaser Harper was not a bona fide purchaser for 
value, but on the contrary was in conspiracy with Tyr¬ 
rell, the dealer, and party to a deliberate and flagrant 
fraud upon the appellant, and that the defendant, now 
appellant, as assignee of this fraudulefit contract, ac¬ 
quired no valid rights under this contract, and that it 
acquired no rights by estoppel because it did not inves¬ 
tigate or rely upon the possession of the car or even 
upon the certificate of dealer’s title which it did not 
receive until after the transaction. (R. 13.) 
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MOTION TO DISMISS WRIT OF ERROR. 

The appellee makes the following motion to dismiss 
the writ of error: 

Comes now the appellee and moves to dismiss the 
writ of error in this cause upon the ground that no ex¬ 
ceptions are noted in the bill of exceptions filed herein 
and that the general charges in the motion for a new 
trial (R. 6) and objections and exceptions to the entry 
of judgment are insufficient. 

ARGUMENT. 

1. Motion to Dismiss Appeal. 

The general finding of the Court upon the facts in¬ 
volved in favor of the plaintiff is equivalent to the 
verdict of a jury. Campbell v. Willis, 53 App. D. C. 
296; International Finance Corp. v. General Motors 
Acceptance Corp., 63 App. D. C. 325. 

The Court made no special finding of facts, merely a 
general finding for the plaintiff below. It must be 
assumed that the Judge considered the testimony of the 
witnesses who appeared at the trial, observed their de¬ 
meanor, and must have concluded that Tyrrell, the 
dealer, and Harper, the purchaser, conspired to de¬ 
fraud the finance companies. The dealer’s business 
was a small one and the purchaser was his clerk and 
bookkeeper and general factotum. No cash was ever 
paid out by Harper. The car was kept with dealer’s 
tags on the showroom floor. Its speedometer reading 
progressed from one to ten miles. It was diligently 
checked by appellee’s employees three times in July 
and twice in August before it was taken by appellant. 
The case bears no earmark of a legitimate sale to Har- 
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per and the latter bore no indicia of an innocent or bona 
fide purchaser. 

The appellant apparently never saw the car until it 
took possession. It apparently purchased the con¬ 
ditional sales contract in entire reliance upon the in¬ 
dividuals, as it did not check the possession of the car 
or even know that the car was in the possession of 
either the dealer or purchaser, except by what either 
one or the other may have said. 

According to Kincannon, an employee of General 
Credit, Inc. (R. 13) it did not obtaiij the Maryland 
dealer’s license until ‘ * shortly after” it purchased the 
conditional sales contract. That is apparently dis¬ 
puted by Rutledge, the other witness for General 
Credit, Inc. (R. 14) who says that the Maryland 
dealer’s title was procured from Tyrrell at the time of 
the purchase of the conditional sales agreement. In any 
event, this point raises a very serious objection to the 
alleged good faith of General Credit, Iiic., because they 
admittedly did have this dealer’s title in their posses¬ 
sion and state that it was assigned by Tyrrell to Harper, 
but the assignment was not acknowledged, as required 
by law, until September 11th, and they knew that under 
the Maryland law Harper could not hkve or obtain a 
purchaser’s title and must be driving the car under 
dealer’s tags, which would be a violatibn of the law. 

All of these matters must have beeh considered by 
the Court in entering the judgment which is now under 
review, and it was incumbent upon the appellant to note 
exceptions or otherwise raise the questions in some 
other manner than by a general statement that the find¬ 
ing was against the evidence and against the law. 


i 
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2. Validity of Trust Receipts and Status of Same 
Under District of Columbia Recording Acts. 

An examination of the cases dealing with trust re¬ 
ceipts in their true form, that is, where they run from 
the dealer to a company financing the transaction with 
the manufacturer, demonstrates the fact that such doc¬ 
uments are neither chattel mortgages nor conditional 
sales and that they occupy a separate status in legal 
nomenclature. This great weight of authority in deal¬ 
ing with this subject was followed by Justice Bailey in 
his decision in the case of International Finance Cory . 
v. General Motors Acceptance Corporation , supra , al¬ 
though this question was not reviewed on the appeal by 
this Court as the appeal was dismissed for failure of 
the appellant to note exceptions. However, as a de¬ 
cision which would constitute a precedent in this juris¬ 
diction, the result of that case may be regarded as es¬ 
tablishing a rule of property so that persons affected 
by such instruments would be under an obligation to 
make inquiry as to the status of an automobile when 
sold by a dealer who was customarily using trust re¬ 
ceipts in financing his stock. 

Before discussing the cases which deal with the legal 
status of trust receipts, we desire to state that a care¬ 
ful review of these cases, including a number of deci¬ 
sions which have been rendered bv various courts dur- 

* 

ing the last three years and since the decision by Jus¬ 
tice Bailey in the case just mentioned, shows that the 
cases fall into three classes: First, where the trust re¬ 
ceipt has been given unqualified effect as creating a par¬ 
amount title; second, where this paramount effect is 
qualified by various applications of the theory of estop¬ 
pel; and third, where a trust receipt is regarded either 
as a conditional sale or chattel mortgage and as subject 
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to the recording acts. Of the modem cases the great 
majority uphold the trust receipt as an instrument dis¬ 
tinct from either a chattel mortgage oil a conditional 
sale contract, but apply rules of estoppel which prevent 
its enforcement as against bona fide purchasers for 
value who are misled by the fact that the automobile or 
other article is exhibited for sale in the dealer’s show¬ 
room. This is usually upon a theory of implied agency 
of the dealer to represent the holder of th[e trust receipt. 
The latter permits the dealer to exhibit! the article for 
sale and is estopped to deny his authority to sell. This 

i 

rule does not apply, however, in favor of one lending 
money to the dealer on the credit of the articles, the 
implied authority of an agent under these conditions 
being restricted to the matter of sale, i 
At this time it is particularly important that the in¬ 
tegrity of trust receipts as a distinct legal instrument 
should be recognized. Because of the varying decisions 
involving trust receipts, the National j Conference of 
Commissioners on Uniform State Lajws, after con¬ 
sidering the matter for several years, bn 1933 adopted 
a “Uniform Trust Receipts Act.” This;Act recognized 
the integrity of trust receipts as a distinct instrument 
and provides certain notice as a protection to third par¬ 
ties. It has been adopted by the New York Legislature 
(Laws of 1934, Chapter 574, Sections 50-58) and it is 
probable that it will be adopted by other states. It has 
been a practice of Congress to adopt these uniform 
laws for the District of Columbia and ^t will undoubt¬ 
edly be the future law of this District on this subject. 
It would, therefore, be inopportune f<ir our .Court to 
hold that a trust receipt was not an instrument distinct 
from a chattel mortgage or a conditional bill of sale. 
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Before discussing the general subject, we refer to 
the case of Iowa Guaranty Mortgage Corp. v. General 
Motors Acceptance Corp ., 62 N. Dak. 18; 250 N. W. 669, 
(1933), which we believe is decisive of the present case. 
In that case the dealer prepared a fraudulent contract 
of sale apparently to a bona fide purchaser and sold 
and assigned this contract to the Iowa Company. The 
car was held bv the dealer under a General Motors Ac- 
ceptance Corporation trust receipt similar to that used 
in the present case. The Iowa Company purchased the 
conditional sale contract upon the representation of the 
dealer that it was a bona fide sale, but did not show that 

i 

it checked the car in the possession of the purchaser or 
in the possession of the dealer. The Court held that 
although the car was actually in the possession of the 
dealer at the time, the Iowa Company did not rely upon 
this fact, but relied upon the representation that the 
car had been sold to a bona fide purchaser and that the 
holder of the trust receipt was not estopped to recover 
possession of the car as against the assignee of the con¬ 
ditional sale contract. From the opinion of the Court 
in this case we quote as follows: 

“It is a general rule applicable to personal prop¬ 
erty that no one can transfer or confer a better 
title than he has unless some principle of estoppel 
operates to bar a claim under an otherwise better 
title. The mere possession of chattels, by what¬ 
ever means acquired, if there is no other evidence 
of property rights therein or authority to sell 
given by or for the true owner, will not enable the 
possessor to give a good title. 24 R. C. L. 373, et 
seq. Ujider the undisputed facts the legal title to 
the automobiles and truck at the time of the pur¬ 
ported assignments of conditional sale contracts 
to the plaintiff was in the defendant company. But 
counsel for plaintiff contend that the fact that the 
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defendant permitted the dealer to hhve the auto¬ 
mobiles and truck at its place of business under 

circumstances that indicated authority to sell es- 

. * 

topped the defendant from asserting its title as 
against the plaintiff who did not have either actual 
or constructive notice of defendant’s title. In sup¬ 
port of its contention, plaintiff cites 24 R. C. L. 
379; Pac. Finance Corp. v. Ilendley, 103 Cal. App. 
335, 284 P. 736, 737, 285 P. 1048; Gump Investment 
Co. v. Jackson, 142 Va. 190, 128 S. El 506, 507, 47 
A. L. R. 82; Jones v. Comm. Investment Trust, 64 
Utah 151, 228 P. 896; Bass, Heard & Howie v. In¬ 
ternational Harvester Co., 169 Ala. 154, 53 So. 
1014, 33 L. R. A. (N. S.) 374; Kearbv v. Western 
Securities Co., 31 Ariz. 104, 250 P. 766.” 


“The principle of the foregoing cases is not ap¬ 
plicable to the facts in this case. They involve sales 
to bona fide purchasers for value. The plaintiff 
in the case at bar never intended to take possession 
or delivery of the motor vehicles from the dealer, 
and sales separate and distinct froin the assign¬ 
ment of the contracts did not result. Assuming for 
purposes of discussion that the rule of estoppel 
may apply where there is in fact no bona fide sale, 
we do not believe that the rule would' be applicable 
to the facts established in this case, j To create an 
estoppel, there must have been son^e act or con¬ 
duct upon the part of the party to be estopped 
which has in some manner misled the party in 
whose favor the estoppel is sought, and has caused 
such party to do some act relying upon the con¬ 
duct of the party to be estopped, thus creating a 
condition that would make it inequitable to allow 
the guilty party to claim what would otherwise be 
his legal rights. Somers v. Somers' 27 S. D. 500, 
131 N. W. 1091, 36 L. R. A. (N. S.) 1024. It is not 
sufficient to show that the conduct might have mis¬ 
led a party to his prejudice. It mudt affirmatively 
appear that the party asserting the Estoppel was in 
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fact misled to his prejudice. Farmers Shipping 
Assn. v. Nordgren, 56 S. D. 152, 227 N. W. 576. It 
appears, without conflict, that the plaintiff had no 
information with reference to the possession of 
the motor vehicles; the manager of the plaintiff 
company who conducted the transactions with the 
dealer never saw the motor vehicles in the posses¬ 
sion of the dealer. If the descriptions of the motor 
vehicles in the contract had been fictitious or the 
motor vehicles were not in existence, the plaintiff 
would have been in no different situation than it 
now finds itself.” 

Globe Securities Co. v. Gardner Motor Co., 337 Mo. 
177 (1935): 

This case considered in detail the question whether 
the trust receipts relied upon by appellee constituted 
either conditional sales or chattel mortgages, in either 
of which event they would have been invalid for fail¬ 
ure to record. At page 187, the Court said: 

“Measuring the receipts by the preceding tests 
we are of the opinion that they constitute bailment 
or agency for sale. It would seem that these in¬ 
struments were forms adapted to use and ordi¬ 
narily used by importers and finance companies 
as security in transactions essentially dissimilar 
to those here under review. The obligations im¬ 
posed on the parties by the agreements under con¬ 
sideration are practically the same as the law per¬ 
taining to factorage would imply. * * * In such 
case the title of the consignor is necessarily re¬ 
served. The consignee is under no obligation to 
pay a price, but is clothed with the possession of 
the property and the authority to sell. * * * From 
these considerations we are of the opinion, irre¬ 
spective of the denomination of said contracts as 
trust receipts, that they are governed by common- 
law principles, of which the following cases, 
among many others, are exponent and which impel 
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the conclusion that respondent Gardner Motor 
Co., at the time of regaining possession of the au¬ 
tomobiles in question, and at the time this action 
was instituted, had and thereafter held the legal 
title to the same, and that said contracts! were not 
affected by our conditional sales statutes* (Sturm 
v. Boker, 150 U. S. 312; In re Bell ^lotor Co. 
(C. C. A. 8th) 45 Fed. (2nd) 19; In re Columbus 
Buggy Co. (C. C. A. 8th), 143 Fed. 859; Kingman 
Plow’ Co. v. Joyce, 194 Mo. App. 367, 184 S. W. 
490; Packard Piano Co. v. Williams, 1671 Mo. App. 
515, 151 S. W. 211; Ferd Heim Brewing Co. v. 
Luick, 51 Mo. App. 478; Cable Co. v. Elliott (Mo. 
App.), 203 S. W. 211, 17 A. L. R. 1439. )j 

“Bell Motor Company case is worthy!of special 
note, as there the Circuit Court of Appeals for 
the Eighth Circuit had occasion to determine 
whether the trust receipts upon w’hich the deci¬ 
sion depended were in the nature of conditional 
contracts or chattel mortgages, and wikether, not 
being recorded, they w r ere void as against credi¬ 
tors, under the conditional sales statute of Mis¬ 
souri (present Sec. 3125). The instruments were 
of similar tenor to those just now reviewed, ex¬ 
cept in one particular to be noted. Thje Court of 
Appeals, following like rulings made in John 
Deere Plow Co. v. McDavid (C. C. A. 8th), 137 
Fed. 802, 810, and Met. Nat. Bank v. Benedict Co., 
74 Fed. 182, held (p. 23) that no title to the auto¬ 
mobiles involved passed to the trustee, and that 
the trust receipts were contracts of consignment 
for sale, and therefore not affected by said stat¬ 
ute. Said receipts w r ere executed by the dealer 
as trustee to secure to a trade acceptance corpora¬ 
tion the proceeds of the dealer’s future sales for 
the payment of trade acceptances signed by the 
dealer and held by a trade acceptance corpora¬ 
tion. Also, the Kingman Plow Co. case, supra, is 
specially pertinent as it bears a close similarity to 
the case at bar in most respects.” 


i 
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Singletary v. G. M. A. C., 73 Fed. (2nd) 453. This 
case sustains the holder of trust receipts as against a 
finance company taking a mortgage on the cars in the 
possession of the dealer. The principle of estoppel 
was inapplicable, first, because the finance company 
did not purchase the cars in reliance upon an implied 
authority of the dealer to sell, and second, because the 
court held that the mortgage to the finance company 
was given for an antecedent debt and therefore the 
mortgagee was “not in the position of a subsequent 
purchaser for value without notice.” 

Commercial National Bank v. Canal Louisiana Bank 
& Trust Co ., 239 U. S. 520. 

This case, cited in appellant’s brief, pp. 3-5, sup¬ 
ports our position as against appellant. Where an 
omission is indicated in their quotation (p. 5) the opin¬ 
ion cited various sections of the Uniform Warehouse 
Receipts Act (adopted by Louisiana in 1908). These 
sections cited make such receipts negotiable by any 
person to whom the possession or custody of the re¬ 
ceipt has been intrusted by the owner, and protect 
bona fide purchasers of same against the real owner 
although the person to whom such possession or cus¬ 
tody was intrusted secured same by fraud, mistake or 
duress. 

Explaining these sections the Court in this passage 
from its opinion says: 

“The warehouse receipt represents the goods, 
but the intrusting of the receipt, as stated, is more 
than the mere delivery of the goods; it is a rep¬ 
resentation that the one to whom the possession 
of the receipt has been so intrusted has the title 
to the goods. * * * The clear import of these 
provisions is that if the owner of the goods per¬ 
mits another to have the possession or custody of 
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negotiable warehouse receipts running to the or¬ 
der of the latter, or to bearer, it is a representa¬ 
tion of title upon which bona fide purchasers for 
value are entitled to rely, despite breaches of trust 
or violations of agreement on the part of the ap¬ 
parent owner.” 

Handy v. C. I. T. Corporation (Mass.) 101 A. L. R. 
447. 

This case (appellant’s brief, p. 5) deals with two 
questions— 

(a) Whether Handy, the purchaser, was a bona fide 
purchaser without notice, and 

(b) Whether intrusting possession of the automobile 
to the dealer for display in its sales rooms jcreated an 
estoppel against the holder of the trust receipt in 
favor of one who purchased in good faith ^n reliance 
upon his observation of the car in that situation. The 
decision is based upon the theory that the transaction 
created a status of principal and agent which the 
holder of the trust receipt was estopped to deny. 

In Moors v. Kidder , 106 N. Y. 32, and G . M. A . C . v. 
Hupfer (Nebr.) 202 N. W. 627, the court^ sustained 
trust receipts as against a pledgee and mortgagee. In 
in re Otto-Johnson Mercantile Co ., 52 Fed;. (2d) 678, 
they were sustained as against a trustee in bankruptcy. 
In this case the court said: 

i 

i 

“It may be that a trust receipt shofild be filed 
or recorded as a chattel mortgage, bul^ that ques¬ 
tion is one of policy for the legislature, and not 
for the courts to determine.” 

i 

Many cases involving trust receipts are collected in 
the annotation in 101 A. L. R. 447. In Charavay & 

i 

i 

i 
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Bodwin v. York Silk Mfg. Co., 170 Fed. 819, In re 
James, Inc., 30 Fed. (2nd) 555, and Century Throw¬ 
ing Co. v. Muller, 197 Fed. 252, are found extended dis¬ 
cussions of the nature and effect of trust receipts. 

CONCLUSION. 

1. Appeal should be dismissed for failure of appel¬ 
lant to reserve exceptions. 

2. Judgment should be affirmed 

(a) because finding for appellee was based on evi¬ 
dence showing that property was not sold to bona fide 
purchaser, 

i (b) because evidence disclosed that appellant relied 
on representations and statements of the dealer and 
did not check or rely upon the actual possession of the 
car, 

(c) because appellant was the assignee of an as¬ 
signable but non-negotiable conditional sale contract 

iand acquired no greater right than the other parties 
to said contract, 

(d) because appellant was chargeable with notice 
that the sale to Harper was not bona fide by receiving 
and holding the Maryland title certificate, improperly 
assigned, without which Harper, a resident of this Dis¬ 
trict, could neither register his title or obtain either 
permit or tags. 

Respectfully submitted, 

William E. Richardson, 
George C. Shinn, 

| Attorneys for Appellee. 






